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DECISION AND ORDER

This case arises from Boca Raton Community Hospital's (“Employer”) request for review
of the denial by a U.S. Department of Labor Certifying Officer (“CQO”) of aien certification. The
certification of aliens for permanent employment is governed by section 212(a)(5)(A) of the
Immigration and Nationality Act, 8 U.S.C. 81182(a)(5)(A), and Title 20, Part 656 of the Code of
Federal Regulations (“C.F.R.”). Unless otherwise noted, all regulations cited in this decision arein
Title 20.

Under §8212(a)(5) of the Act, as amended, an alien seeking to enter the United Statesfor the
purpose of performing skilled or unskilled labor is ineligible to receive labor certification unless the
Secretary of Labor has determined and certified to the Secretary of State and Attorney General that,
at the time of application for a visa and admission into the United States and at the place where the
alienisto perform the work: (1) there are not sufficient workersin the United States who are able,
willing, qualified, and available; and (2) the employment of the alien will not adversely affect the
wages and working conditions of the United States workers similarly employed.



An employer who desiresto employ an alien on a permanent basis must demonstrate that the
requirements of 20 C.F.R. Part 656 have been met. These requirementsinclude the responsibility of
the employer to recruit U.S. workersat the prevailing wage and under prevailing working conditions
through the public employment service and by other meansin order to make agood faith test of U.S.
worker availability.

We base our decision on the record upon which the CO denied certification and the
Employer’s request for review, as contained in the appeal file (“AF"), and any written arguments.
20 C.F.R. 8656.27(c).

Statement of the Case

On November 15, 1993, the Employer filed a Form ETA 750 Application for Alien
Employment Certification with the Florida Department of Labor and Employment Security
(“FDOLES") on behalf of the Alien, Viorel Manole (AF 106-107, 124-125). The job opportunity
was listed as “ Transcription Quality Coordinator”. The job duties were described as follows:

Review and evaluate diagnostic clinical care records to assure delivery of optimum
medical servicesand patient follow up. Providereportsand analyses|[sic] of staff care
levels, patients progress and satisfaction with clinical experience. Prepare and
implement recommendations for increasing levels of service and patient care in both
clinical and diagnostic setting. Develop programs for in-service staff training to
enhance sensitivity to patient needs as patient passes through specific courses of
treatment and evaluate staff responsiveness to expand diagnostic care levels. (AF
106).

The stated job requirements for the position, as set forth on the application, are as follows:

Bachelor’'s degree in Medicine or Medical Records Admin., and one year of
experience in the job offered or one year of experience as a Physician. (1d.).

FDOLES determined that the appropriate classification for the position was “Quality
Assurance Coordinator (medical ser.) under Dictionary of Occupationa Titles (“DOT”) code
075.167-014.) FDOLES transmitted resumes from three U.S. applicantsto the Employer. (AF 94-
95). The Results of Recruitment Report by the Employer indicated that none of the U.S. applicants
were hired. (AF 112-113). The file was transmitted to the CO.

'On December 7, 1993, the Employer’s attorney sent a letter to the local job service
stating that he agreed with the assigned DOT code. (AF 105).
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The CO issued a Notice of Findings (“NOF’) on January 31, 1995, proposing to deny the
certification because the Employer’s job requirements do not represent the actual minimum job
requirements in violation of Section 656.21(b)(5). (AF 90-93). The CO found that:

The minimum requirements listed by the employer are not appropriate and appear to
be tailored to match the qualifications of the aien. The employer is requiring a
bachelor’ sin Medicine, whichisnot granted inthe United States, or Medical Records
Administration, which is not commonly granted in the United States. Additionaly,
the employer is requiring one year experience in the job offered or one year in the
related occupation Physician. The alien has the Bachelor’'s in Medicine and the
alternative experience asaPhysician. Thus, the Certifying Officer has concluded that
these are not the actual minimum requirements of the job because the requirements
are not appropriate and have been tailored to match the qualifications of the alien.
(AF 93).

The CO provided that the Employer could rebut this finding by documenting that these are
the actual minimum requirementsfor thejob. Specifically, the CO requested that the Employer prove
the following: 1) The educational requirements are appropriate and both degrees are granted in the
United States;, 2) The Employer must provide the names and qualifications of previous employees
that held this position; and 3) The Employer must demonstrate that the aternative experience
requirement is appropriate to this position. (I1d.).

The Employer’ srebuttal was dated March 6, 1995. (AF 29-89). The Employer argued that
the CO mis-classified the position. The position should have been classified under DOT code
079.167-014 (Medical-Record Administrator) with aresulting SV P of 8 rather thanunder DOT code
075.167-014 (Quality Assurance Coordinator) witha SV P of 7. The Employer also argued that the
CO never indicated whether he felt that the job requirements were too stringent or not stringent
enough. Inaddition, the Employer statesthat it did not tailor thejobto thealien’ squalifications. The
alien has an M.D. degree and three years of experience as a physician while the Employer is only
requiring a bachelor degree and one year of experience. The Employer argues that the alternative
requirement of one year of experience as a physician is reasonable since such experience is suitable
to evaluating clinical care records. It argues that a Bachelor degree in Medical Records
Administration is offered by 69 colleges in the United States. The Employer acknowledges that a
Bachelor degree in Medicine is not offered in the United States. It argues that such a degree is
merely a descriptive term that encompasses 14 different health care degrees. In addition, thisisa
newly created position so there are no prior workersto report. (AF 36).

The CO issued aFina Determination (“FD”) on March 17, 1995, denying certification. (AF
17-19). The CO found that the Employer had failed to demonstrate the actual minimumrequirements
of the position because the requirements were tailored to match the alien’s qualifications and, the
educational requirements are not appropriate.

On April 21, 1995, the Employer filed atimely Request for Review. (AF 1-8).



Discussion
Section 656.21(b)(5) provides that:

The employer shall document that its requirements for the job opportunity, as
described, represent the employer’s actual minimum requirements for the job
opportunity, and the employer has not hired workerswith lesstraining or experience
for jobs similar to that involved in the job opportunity or that it is not feasible to hire
workers with less training or experience than that required by the employer’s job
offer.

Thissection addressesthe situation where an employer requires more stringent qualifications
of aU.S. worker than it requires of the alien. An employer is not allowed to treat the alien more
favorably than it would aU.S. worker. ERF Inc., d/b/a/ Bayside Motor Inn, 89-INA-105 (Feb. 14,
1990). An employer violates Section 656.21(b)(5) if it hired the alien with lower qualifications than
it is now requiring and has not documented that it is not feasible to hireaU.S. worker without that
training or experience. Capriccio’s Restaurant, 90-INA-190 (Jan. 7, 1992). If an employer cannot
demonstrate that the job requirements are the actual minimum ones or that it has not hired workers
with less training and experience, then it can attempt to demonstrate that it is not feasible to hire
workers with less training or experience than that required by the job offer. Section 656.21(b)(5).

Here, the Employer is requiring one year of experience in the job offered or one year of
experience asaPhysician. The alien lacks experience as a Transcription Quality Coordinator, but he
does meet the aternative requirement of experience as a Physician. In addition, the Employer is
requiring a Bachelor’ s degree in Medical Records Administration or Medicine. The alien does not
have a degree in Medical Records Administration, but he does have an MD degree. Since the alien
only meets the alternative requirements for the position, we must determine whether these
requirements are reasonable. |If the requirements are not reasonably related to the position and are
tailored to the alien, then the Employer has failed to state the actual minimum requirements for the
position. Francis Kellogg, 94-INA-465 (Feb. 2, 1998) (en banc); Intertech International, Inc., 96-
INA-072 (July 21, 1997); Snowbird Development Co., 87-INA-546 (Dec. 20, 1988).

Inthe NOF, the CO found that the job requirements were not appropriate and were tailored
to match the alien’s background. We agree with the CO that the Employer failed to establish that
the job requirements were appropriate for the position offered. The CO found that the degrees of
Bachelor in Medicine and Bachelor in Medical Records Administration are not normally offered in
the United States. Inrebuttal, the Employer argued that 69 collegesoffer degreesin Medical Records
Administration. The Employer failed to provide any documentation to support this argument in its
rebuttal. Instead, it sent to the CO, after the FD wasissued, alist of collegesthat offered the degree.
(AF 13-22). Since this list was not timely submitted, we will not consider it. La Prarie Mining
Limited, 95-INA-11 (Apr. 4, 1997). Standing alone, the Employer’s bare assertion that the degree
in medical records administration is normally offered in the U.S. isnot persuasive. In addition, the
Employer admits in its rebuttal that there are no U.S. colleges that offer a Bachelor's degree in




Medicine. It arguesthat a Bachelor’s in Medicine is simply a general designation for 14 different
health care degrees.? (AF 34). The Employer argues that job seekers would be able to understand
that a Bachelor in Medicine is really a descriptive term for various health care degrees that the
Employer would accept. Thisargument isundercut by the fact that the Employer rejected two U.S.
applicants (Graff and Grembowicz), in part, because they did not have Bachelor degreesin Medicing;
they had degrees in Health Care Management and Biology. (AF 112). Even if the Employer’'s
contention isreasonable, such adescription does not comply with the requirement that the Employer
must state the actual minimum requirements for the position. See, e.g., Analysts International
Corporation, 95-INA-62 (Dec. 23, 1996). Since the dien lacks a Bachelor degree in Medical
Records Administration it appearsthat the alternative requirement of aBachelor degreein Medicine
was tailored to the aien’s background.

We agree with the CO that the alternative requirement of experience as a Physician is not
reasonably related to the job duties of the position offered. Inits rebuttal, the Employer stated:

An individual who has experience as a physician iswell suited to performing the job
duties of the position both because he/she understands the medical aspects of the
clinical and diagnostic procedures and because he/she has experience dealing with
patients and their individual emotional support needs as well as their informational
needs. A background as a physician prepares someone to be able to evaluate clinical
care records to determine the medical needs of the patient against the levels of
responsive and supportive care given. (AF 33).

The Employer also submitted a copy of the Occupational Outlook Handbook description of
Health Services Managers. While it is unclear whether this description applies to Transcription
Quality Coordinators, it does not indicate that experience as a Physician is appropriate for the
position. Instead, it indicatesthat adegreein hospital administration, health administration or public
health would be appropriate. Inthe FD, the CO stated: “It does not seem likely that Transcription
Quality Coordinator positionsrequire experienceasaPhysician.” (AF 18). The Employer hasfailed
to establish how experience as a Physician is related to the administrative duties of a Transcription
Quality Coordinator. Since the alien lacks experience in the position offered, it appears that the
alternative requirement of experience as a physician was tailored to the alien’s background.

The Employer aso argues that in the FD the CO mistakenly concluded that the alien's MD
degree from Romania is not equivalent to an MD degree in the United States. We agree with the
Employer that the CO was incorrect. The Report of Evaluation of Educationa Credentials clearly
statesthat the alien’ sdegreein medicineisequivalent to the U.S. degree of Doctor of Medicine. (AF
44). However, thiserror isharmless since the issue is not whether the alien hasan MD degree. The

2 The Employer never identified all 14 of the degrees that it would accept, but it did
provide alist of the following degrees: Sports Management, Sports Medicine, Premedicine,
Prepharmacy, and Prevetinary. (AF 82-89). The Employer never explained how these degrees
prepared an individual for a Transcription Quality Coordinator position.
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Employer wasonly requiring abachelor’ sdegree. Sincethe Employer arguesthat the alien meetsthe
educational requirement of the position with hisMD degree, the CO’ s conclusion that the Employer
accepted the MD degree as being the equivalent of abachelor’ s degree must be correct. If not, then
the alien does not meet the educational requirement of the position.

Finally, inits appesal, the Employer argues that the NOF was defective because the CO failed
to give the Employer the option of amending the application to correct the job requirements. Even
if the NOF isdefective, any error isharmless. Since we find that the job requirements of the position
are not appropriate, any amendments or deletions by the Employer would result in the alien not
qualifying for the position.

Wefind that thejob requirements are not related to the job duties of the position, and that the
requirements are tailored to the alien. As such, the Employer failed to state the actual minimum
requirements of the position. See, e.g., Intertech International, Inc., 96-INA-072 (July 21, 1997);
Snowbird Development Co., 87-INA-546 (Dec. 20, 1988).

Order
The Certifying Officer’s denial of labor certification is hereby AFFIRMED.

For the Pand:

DONALD B. JARVIS
Administrative Law Judge

San Francisco, Cdlifornia

DBJck/vr



